AFFIDAVIT OF SEYMOUR A. LUBETKIN

STATE OF FLORIDA

~OUNTY OF fol 9“»“&@

Seymour A. Lubetkin. having been duly sworn. affirms:

1. [, Seymour A. Lubetkin, was the Chief Engineer of the Passaic Valley Sewerage
Commissioners ("PVSC™) betweén 1954 and 1978. | have personal knowledge of the marters
discussed in this Affidavit.

2. Education and Employment: [ hold a Master of Civil Engineering (1957) and a
Master of Science in Electrical Engineering (1950). [ received a Bachelor of Science in
Mechanical Engineering in 1947. | am a member of Tau Beta Pi, the national honorarly
engineering society, and a Diplomate 10 the American Academy of Environmental Engineers. |
received the Dr. H. Heukelekian Industrial Waste Award from the New Jersey State and Federal
Water Pollution Control Associarion in 1973, and the William D. Harfield Award for
Outstanding Performance in the Operation, Management and Advancement of Knowledge in the
field of Warer Pallution Control in 1983, | am listed in Wha's Who in _Engingering. | have
served as an arbitrator for the New York Stock Exchange.

3 In 1950. | was employed as Assistant Chief Engineer of the PVSC. In 19534, 1
was promoted to the pasition of Chief Engineer, which | held until 1978. As Chief Engineer, |
directed all operations of the PVSC, the largest sewerage authority in New Jersey, | was
responsible for the annual operating budget of the PVSC. of almost $9 Million. as well as the
PVSC's purchasing, investments, and accounting procedures. | directed the activities of the
PVSC's more than 200 employees, including the Operating, Engineering, Inspection and
\Maintenance Personnel (which included the Bypass Crews).. | established pollution cantrol
programs involving industrial permits, sewer use ordinances, river and industrial monitoring and

pretreatment systems. | wrote the PVSC annual reports and testified as an expert on pollution

and the solutions to the problems 1t causes.
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4. | am currently a consulting engineer. [ am the author of several articles, in
addition 1o the Annual Reports to the Passaic Valley Sewerage Commissioners for the Years
1971. 1972, 1973, 1974, 1975 and 1976 ("Annual Reports”). |

3 Bypassing: Some of the municipalities discharging into the PVSC system had
combined sewers. Because the capacity of the PVSC's reatment plant and trunk line was not suf-
ficient to handle all the waste together with rain water géncraﬁed in times of peak flow, berween
1950 and 1978 the PVSC periodically discharged untreated sewage, including industrial waste
streams, directly to the Passaic River. Therefore, the untreated waste of every municipality,
including industries, connected 1o a municii:al sewer line served by the PVSC between 1950 and
1978 was diverted to the Passaic River on a periodic bﬁsis. The practice of diverting sewage
directly 10 the River was called "bypassing.”

6. Because the capacity of the rrunk line did not change materially, [ believe that
PVSC continued to bypass untreated waste to the Passaic River after 1978.

7. PVSC's Trunk Line: Before 1902 when the PVSC became a legal entiry, most
municipality within the PVSC's jurisdiction developed a sewer system which discharged directly
t0 the Passaic River through a discharge line ending in an outfall an ar near the River's banks.
Between 1912 and 1924, the PVSC constructed a trunk line which runs approximately along the
River and intersected the discharge lines of the municipal lines close to the municipal outfalls
along the River. In 1924 the PVSC went into operaiion and collected the waste, formerly being
discharyed to the Passaic River, into its trunk line. This trunk line carried the waste from the
municipal lines directly to the PVSC's rreatrnént plant at Newark Bay near the mouth of the
Passaic River.

8. Some of the sewer lines connected té) the PVSC's trunk line were combined sewer
svstems. In these combined sewer systems, stormwater runoff flowed directly into the municipal
sewer lines along with wastewater. When it rained, the volume transparted by these combined

sewer systems into the PVSC's rrunk line would increase dramatically. These increases in the
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volume handled by the unk line often exceeded the capacity of the wearment system and the
rrunk line to handle the waste material. Unless the waste was bypassed‘to the River. the sewage
in the trunk line would back up into the municipal lines and overflow into points connected to
the system. including homes.

8. Outfalls: Attached to this Affidavit as Exhibit A is a copy of the first National
Pollutant Discharge Elimination System ("NPDES") permit issued to thé PVSC. The permit,
No. NJ0021016 issued effective February 28, 1975, lists the outfalls from the municipal systems
handled by the PVSC. Page 13 of the permit lists the discharge points to the Passaic River
owned by the PVSC. Ourfalls there numbered 001 and 002 were to handle only treated effluent
from the PVSC's weatment plant. The remaining outfalls listed there, numbered 003 to 007,
inclusive, carried untreated sewage upstream of the PVSC's treamment plant. The PVSC used

these ourfalls to bypass sewage and rainwater to the River.

10.  The permit, at pages 14 through 19, lists an additional 67 outfalls that carried
unrreated sewage. The PVSC used these outfalls to bypass sewage and rainwater to the Passaic
River or its immediate rributaries.

1. The outfall listed in the 1975 NPDES Permit on page (3 and there numbered 003
was also known as the Yantacaw Streer Bypass. This bypass carried all the effluent handled by
the PVSC upstream of the junction of the Third River and the Passaic River. This outfall was the

largest bypass in the system.

12 The outfall listed in the 1975 NPDES Permit on page 19 and there numbered 074

was also known as the Second River Joint Meeting Sewer. The Second River Joint Meeting
Sewer was a mini-trunk line, built by the Second River municipalities, Montclair, Glenndge,
Bloomfield and part of Nutley. It connected all of their sewage systems to the PVSC's trunk

line. When this Second River Joint Meeting Sewer was bypassed to the River, all of the waste

handled by these municipal systems went directly into the River.
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13, Mechanics: In most instances, the PVSC's trunk line ran below the municipal
sewer outfall line. The municipal outfall line was connected to the PVSC's trunk line through 2
chamber constructed so that gravity would carry waste headed down the municipal line into the
trunk line and 1o the PVSC's trearrment plant instead of o the River. However, the remainder of
the old municipal line was usually kept as a bypass. if needed. In many places float operated
valves were constructed to automatically operate the bypasses during high sewer levels.

4.  When | was first employed by the PVSC, most of these connections had
{noperable zutomatic bypass valves. These automatic bypass valves were supposed 10 have been
controlled by the float. As the munk line became full, the float was supposed to nse in the
chamber and, in theory, close a valve on the connection between the municipal sewer and the
rrunk line.. Once this valve was closed, the wasie would flow directly along the old outfall
directly into the Passaic River. However dirt, rags and sand continually got under the floars
Rceping them from opening the valves when the sewage level dropped causing by-passing dunng
periods when it was not necessary. Constant maintenance was not sufficient 1o rectify the
problem.

15.  Because these automatic bypasses did not. operate properly, the floats were
disconnected and the flap valve which they formerly controlled was then operated manually with
a chain. Thus no bypassing would occur unless it was done manually, or unless fhe sewage level
became so high that it overflowed an adjustable level weir.

l6.  On the east side of the River, many of the bypass valves were simple weirs. [n
these weirs, the sewage would fall into the trunk line until the capacity of the munk line was so
full rhaf it backed up to the top of the weir, and then it would overflow the weir directly into the
River.

17, The largest bypass., the Yanracaw Bypass had two sets of wates operated by
hoists -- one set in the trunk line and one set on the outfall to the Passaic River. Normally, the

wate 1o the runk line was open and the gate 1@ the Passaic River outfall was closed. To bypass
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the rrunk line, the Bypass Crew opened the gate to the River and closed the gate to the trunk line.
This bypassed all of the sewage in the trunk line upstream of Third River. The second largest
line bypass, the Second River Joint Meeting Sewer, similarly had two sets of gates thar were
operated with hoists. This one bypassed all the sewage in the ] oint Meeting Sewer.

18.  Incidents Requiring Bypasses: The PVSC bypassed waste to the River in the

following instances:

a. when it rained and the volume of flow in the system threatened to exceed
capacity;

b. when it was necessary to reduce the flow in order to repair sewer lines;

c. when discharges occurred accidentally, as when the flap valve closed

because the chain had broken or come unattached; and

d. when a breakdown‘ occurred at the pumping station or treatment plant and
it was necessary to limit flow for repairs or to prevent further damage
during repairs.

19. Rain: Where the rain increased the volume of flow in the trunk line‘_the PVSC
would bypass waste directly. to the River in varying quantities in order to control the flow of
waste in the trunk line and at the treatment plant. As Chief Engineer, | was in charge of
directing the Bypass Crew operations. The Bypass Crew was on call 24 hours a day.

20.  Only the amount of waste necessary to protect the system was bypassed. The

smaller bypasses in the City of Newark were usually employed first. The Second River Meeting

Sewer was the "next-to-the-last resort.” This line was easy to bypass because the yates were in
the line maintenance yard at Second River awned by the PVSC so they were readily accessible
to PVSC personnel. Finally, the "last resort" was the Yantacaw Bypass. Bypassing this system

as relerred to as "having to throw Yantacaw,” as in "the rain was so bad we had to throw

Yantacaw."
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21, As | discuss in greater deuail below, the PVSC kept accurate records of the
amount of waste bypassed to the River. | have not reviewed those records in prepanng this
Affidavit. | have, however, reviewed the charts showing rainfall, River flow and input w0 the
PVSC treatment plant contained in the Annual Reports for the Years 1972, 1973, 1974, 1975
and 1976. [ have amached these charts to this Affidavit as Exhibit B-1 through B-10. These
charts illustrate that on éevcral occasions each year, the River flow rose significantly, but the
volume received at the earment plant fell below the average daily flow for the year. | believe
that in these instances the Yantacaw Street Bypass was thrown, and the waste it carried was
bypassed to the River.

22, Repairs: The PVSC also bypassed sewage into the Passaic River to repair the
sewage lines. For example, as reported at page 55 of the Annual Report for the Year 1971,
floods in August of 1971 broke the Second River Joint Meeting Sewer. A 400-foot section of
the Second River Joint Meeting Sewer had 1o be replaced because of this break. However,
because of the break, approximately 40 million gallons of waste was discharged to the river from
the Second River Joint Meeting Sewer per day between August 28 to September 3, 1971. A
large amount of sewage was also bypassed to the Passaic River during the repair of a major
crack n the munk line under McCarter Highway during the month of March 1974, Deails of
this repair and its problems are presented on page 21 of the 1974 Annual Repor.

23, Records: The PVSC maintained accurate records of the number of bypasses and
the estimated volume of bypassed material. The PVSC used these records to calculate the fees to
be charyed to the municipalities using the PVSC's system.

24, Each municipality using the PVSC's facilities paid a percentage of the operating
expenses of the PVSC. The percentage was based on the ratio between the volume of the
municipality's waste and the total waste handled by the PVSC,

25, The volume of waste contributed by each municipality was measured by flow

meters. Some by direct measurement as the waste went into the PVSC line and some, such as

-
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Newark, indirectly by subtraction of meters in and along the mrunk line. The billable flow for

each municipality was calculated weekly using readings from these flow meters along the unk
line. Subtracting the volume of an upsweam meter from 2 downstrearn meter gave the volume
received by the trunk line berween those meters. Each municipality paid for its percentage
contribudon of the rotal sewage contributed to the PVSC system.

26.  (f the flow was bypassed to the River because of high volume in the trunk line
between two meters, the flow metered in the bypassed area would be reduced. This reduced
flow would result in 2 lower billing ratio for the municipality in the by passed area. This lower
billing ratio would confer an unjustified economic benefit on the affected ml.}nicipality.

27.  To correct for this unjustified benefit, a formula was develope@ that computed 2
weighted average flow for use during periods when bypasses artificially reduced actual flow.
Under this formula, the PVSC calculated an average flow for each municipality based on flow
rates during periods when no waste was bypassed. This average flow rate was used to calculate
the amount of sewage bypassed in some areas. [n other areas the flow charts were modified t0
add back the estimated amount bypassed. These calculated and estimated flows were added to
the municipality whose flow was affected by the bypassing. Using these flows a percentage was
calculated for biiling purposes and used instead of the unfair results if this was not done.

28, The PVSC kept records of when waste was bypassed so that it could determine
when the flow in any municipality had been arificially reduced. These records showed the
bypass used. and the amount of time the bypass was open.

29, What Waste Was Bypassed: [ have not reviewed PVSC's records of the
volumes of waste bypassed in preparing this Affidavit. Except as [ have expressly stated, | have
not estimated the volume of waste bypassed. However, the practice of bypassing was so
nceessary and frequent that [ conclude that the wastesream of évery entity connected to a
municipal sewer system serviced by the PVSC was bypassed untreared to the Passaic River at

some time or another.
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30.  The various waste sources commingled in the various municipal sewers and these
combined wastes commingled in the mrunk line. If 2 main bypass, such as Yantacaw or Second
River was opened, all the wasie upstream from that point went into the River. Thus when
Yantacaw was opened, the waste from Paterson, Passaic, Clifton, Garfield and many othgr
municipalities upstream of Third River, went into the River. When Second River was bypassed
the sewage from Manclair, Orange, Glen Ridge, Bloomﬁeld, and East Orange went 1o the River.
Other bypasses discharged waste from various sections of municipalities. Therefore, opening a
bypass in Newark bypassed waste from all tributary industries located in that section.

31. Except as expressly noted here, | have not had an opportunity to review records to
identify the entities, especially industry, connected to the municipal sewer systems serviced by
the PVSC whase waste was bypassed untreated to the Passaic River.

12.  The Annual Reports for the years 1971, 1972, 1973, 1974, 1975 and 1976 contain
discussion of discharges to the Pagsaic River that were found to be polluting. These discharges
are identified in the Repons by the name and address of the generator. These are in addition to
the bypass discharges discussed in this affidavit. For example, the Annual Report for the Year
1971 at page 118 mentions a green florescent dye discharged into the storm sewer from
Thomasset Colors at 120 Lister Avenue in Newark. Most of the parties identified in these
Annual Reports, like Thomasset Colors, were also connected municipal sewer sysiems serviced
by the PVSC but may have had direct lines to the R;'vcr or 1o a storm sewer. Although these
lines were only to be used for clean water discharges , waste discharges did occur.

33, In addition, in 1972, the PVSC conducted an Industrial Waste Survey of
industries within its service area. | have amached to this Affidavit as Exhibit C a copy of the
letter and questionnaire that was sent to approximately 3000 industries by the PVSC in 1972.
By the time | wrote the Annual Report to the Commissioners for 1972, 277 industries had
completed anid returned these questionnaires. The PVSC subsequently sent and received more

completed questionnaires. These completed questionnaires identify industries whose waste was
8
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discharged into municipal systems serviced by PVSC and whose waste is sometimes bypassed to

the Passaic River as a result of the practice [ have described in this Affidavit.

/ s ML

A Lubetkin

STATE OF FLORIDA  §
« §
COUNTY OF _fAlutihtly §

Before me, Y, STA Wi e LubetKi) | a notary public, on this day

personally appeared Seymour A. Lubetkin, known to me (ar proved o me on the oath of
Seymour A. Lubetkin) to be the person whose name is subscribed to the foregoing instrument
and acknowledged to me that he executed the same for the purposes and considerarion therein

expressed.

Given under my hand and seal of office this __lot day of January, 1994,

Shate. 4 Nbodaw,

Notary Public

SHARDN \. MOLLENHAUER
MY COMMISSION § CC 287881
EXPIREE: Juns 28, 1907

S * b T Ny Pt

KLLOO7277



NOTARY ACENOWLEDGEMENT

STATE oF_ Flonde.

COUNTY OF_____ VP u. Kb 57471

The foregaing inswument,_ ArLAA0UT By oYM A gbeltit,
vas acknowledged before me this __\07: day of _Jd/lugry
IQJ by >€\[Jmm( B L yBe A i !

(]  Who is personally known to me or

gnvas Litense.
Z<} Who has' produced L3 -2 5 Y Mfﬁzu ideadficarion,

who [ } did {v)/djd not take an aath .

D 4. YO Lfa

Acknowledger (Signarure)

9\ mw . (‘ﬂol u,/\ /’1511/\0»/-'-
Acknowledger (Printed)

Title: SS4 -
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